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1825. until Banks shall indemnify them for the under-
m taking of thejr ancestor on his account.

v. Ii.is unnecessary to proceed farther in the ex-

Sullivant. 9 mination of this case, because the Court is of

opinion, that for the errors already stated, the de-

cree of the Circuit Court ought to be reversed,

and the bill be dismissed without prejudice. .

Decree reversed.

[Caancery. Res Ansuprcara. LEex Loci]

M:Cornick and Wife and others, Appellants,
' v.
SuLLivanT and others, Respondents.

The Courts of the United States are Courts of limited, but not of
énferior jurisdiction. If the jurisdiction be not alleged in the pro-
ceedings, their judgments and decrees niay be reversed for that
cause, on a writ of error and appeal ; but, until reversed, they are
conclusive evidence between parties and privies.

The'title and disposition of real property is governed by the ez’ loes
ret stte.

The title to lands can only pass by devise, according 1o the laws of
the State or country where the lands lie.. The probate in one State,
or country, is of no validity as affecting the title to lands in ano-

ther.

APPEAL from the Ciréuit Court of Ohio.
The appellants filed their bill in equity in the
Court belaw, setting forth. that William Craw-
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ford, deceased, the father of the female appel-
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lants, being, in his lifetime, a colonel in the Vir Mo

ginia line, on continental establishment, and, as
such, entitled to the quantity of 6,666 and 2-3d
acresof land, to be laid oif between the Scioto and
Little Miami rivers, on the northwest side of the
river Ohio, departed this life, having first duly
made and published his last will and testament,
bearing date the 16th of June, 1782, whereby he
devised all his estate, not othérwise disposed of
by said will, to be equally divided between his
three children, John Crawford, and the female
complainants, and their heirs for ever. That this
will was proved and recorded in Westmoreland
county, in the State of Pennsylvania, on the
10th of September in the same year. That a
warrant for the above quantity of land was after-
wards issued in the name of the said John Craw-
ford, as heir at law of hig father, under which
the following entries were made: one for 800
aeres, which was surveyed and patented to Lucas
Sullivant, of which quantity 400 acres are claim-
ed by Bernard Thompson ; another for 955 2-3d
acres, which was surveyed and patented to John
Armat, but then claimed by William Winship;
another for 956 acres, patented to some person
unknown, but claimed by Samuel Finley; ano-
ther for 955 acres, patented to some person un-
known, but believed to be claimed and possessed
by Lucas Sullivant.

The bill then proceeds to interrogate the above
parties, who are made defendants, severally, as
to their knowledge of the above will, and of the

Vor. X 5
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Sulliyant.
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title of the female complainants, and requires of
them to set forth and describe the lands severally
claimed by them, from whom they purchased, at
what time, and for what price the same were
purchased, and when the purchase money was
paid. The prayer is for a conveyance, by each
defendant, of two thirds. of the land claimed by
them respectively, and for possession.

The answer of the heirs of Winship states,
that the land to which they claim title was pur-
chased, for a valuable consideration, of Thomas
Armat, by their father, to whom a conveyance
was made in the year 1807. That a bill was filed
by the present complainants, against the said
Thomas - Armat, in the District Court of Ohio,
exercising the powers and jurisdiction of a Cir-
cuit Court, for the land now in controversy, to
which the said Armat filed his answer, asserting
himself to be a bona ﬁde purchaser of the land,
for a valuable consideration, and without notice,

"and that, the cause coming on to be heard, thé
‘bxll was dismissed without costs, after which de-

oree, the purchase was made of Armat by the
defendant’s father. They insist upon, and pray
to be protected by the said decree.

Finley answers, and. alleges himself to be a
bona fide purchaser, for a valuable consideration,
of 500 acres, part of the 956 acres mentioned in
the bill, from one Beauchamp, who -claimed as
assignee of Dyal, who was assignee of John
Crawford, forewhich he, paid, and received a pa-
tent, before notice of the claim of the plaintiffs,
or of the will of William Crawford.
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The heirs of Thompson filéd a plea in bar,
alleging, that the complainants, in the year 1804,
filed their bill in the District Court of Ohioy
exercising the powers and jurisdiction of a Cir-
cuit Court, against"B. Thompson, their ancestor,
under whom they claim, setting forth the same
title, and, substantially, the same matters, as in
their present bill, to which the said.Thompson

answered, and the complainants replied, and upon-
a hearing of the cause the bill was dismissed-

with eosts, which decree is in full force, &ec.

Sullivant filed a similar plea, and the bill was
dismissed, as-to him, by agreement.

A general replication was putin te the answers
of Finley and. Winship’s heirs, and a special re-
plication to the plea in bar; setting forth the: re-
cord in the former suit, and .alleging, that the
proceedings in that suit were coram non judice,
the record not showing that the complainants and
defendant in® that suit, were citizens of different
States.

Upon the hearing, the bill wés dismisse d, and
an appeal taken to this Court.

Mr. Doddridge, for the appellants, argued, that
the former proceedings in the District Court of
“Ohio, pleaded in bar of the present suit, were
absolutely null and void, thé, .€cerd not showing
that the parties to that suit were citizens of dif-
ferent States and consequently, the suit was co-
ram non judice. The Courts of the United
States are all Courts of limited jurisdiction, and
the presumption is, that a case i. without their
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1825. junsdiction until the contrary appears.® The
N e AT e te :
MCorm Jurisdiction must appear on the record, either as

v.
Sullivant.

arising out of the character of the parties, or the
nature of the controversy. If it arises from the
character of the parties, as being citizens of dif-
ferent States, aliens, &c. the citizenship or
alienage of the respective parties must be set
forth’ He also contended, that the probate of
the will of W. Crawford, in Westmoreland coun-
ty, now a part of the State of Pennsylvania, but
then claimed by Virginia, as being within its ter-
ritorial limits, was sufficient to pass the title to
the lands in question; but if this were not so,
that the probate and record of the will was no-
tice to all the world, and affected, in the view of
a Court of equity, h¢ consciences of the gran-
tees, and all those claiming under them. He,
however, concluded by asking, that in case the
decree of the Court below should be affirmed,
that it might be without prejudice.

Mr: Scott, contra, insisted, that the appellants
had entirely failed in establishing any title to the
lands in question, under the will of W. Crawford,
they not having exhibited a probate either in
the State of Virginia, or of Ohio, which then con-
stituted a part of Virginia. By the law of Vir-
ginia, then in force, it was necessary that a will
of lands should be duly proved, and admitted to

a Turner v. Bank of North America, 4 Dall. 8.
b Bingham v. Cabot, 3 Dalf 282. Mossman v. Higginson, 4

Dall. 12. Abercrombie v. Dupuis, I' Cranch’s Rep. 343. Wood v,
Wagnon, 2 Cranck’s Rep. 1.
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record in the Court of the county where the tes-
tator had his re§idence at the time of his de-
cease; or, if he had no place of residence in the
State, then in the County Court of the county where
the lands devised were situate; or, if the land was
of a eertain value, it might be proved in the Gene-
ral Court.> The will of W. Crawford, whether
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executed in Virginia or elsewhere, could not have -

the effect to pass his real estate, situate in that
State, unless made and proved in conformity
with its Jaws. It belongs to the sovereign power
of cvery State, to prescribe the rules by which
real vroperty within its territory shall be trans-
ferred. No Courts but those of Virginia, or
Ohio, could have jurisdiction of this will, because

the probate must depend upon the legality of the

execution, and that again must depend upon the
lex loci. The probate of a Court. of competent
jurisdiction js, by the local law, conclusive evi-
dence of the due execution of a will of real as
well as personal estate. But the Court of West-
moreland county could have no jurisdiction of the
probate-of this will, because that Court was not
established under the authorlty of Virginia, and
because the lands did not lie in that county, nor
was the testator resident there. A mere con-
tested claim to the territorial jurisdiction could
never lay the foundation to establish the validity
of this probate, which was, in fact, made in a
foreign country. It is laid down, by the text
writers on this subject, that « if a will be made
in a foreign country. disposing of goods in Eng-

o e Rer Code. 2700 3 p 130
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land, 1t mest be proved there.™ 4 fortiore
would it'be required to be proved there, (if by
the English law probate of a will of lands were
conclusive,) where it related to real property.® If
this will could not pass the legal title to the lands
in controversy, neither could the respondents be
affected with-constructive notice by the probate
in Pénnsylvania. Had it been duly proved and
recorded in the State where the Jands are situ-
ate, it is so vaguely drawn as not to designate,
with certainty, the particular lands in question.
The claim of the appellants would, therefore, still
be but a latent equity, and the purchaser from
the heir would be protected.© He also insisted,
that the respondents were protected by the for-
mer decree in the District Court. Although the
Courts of the United States are Courts of limited
jurisdiction, so that their judgments will be re-
versed on error, unless the jurisdiction appears
upon the face of the record, yet they are not in-
ferior Courts in a technical sense ; and so long
as their judgments.remain unreversed, they are
conclusive. 'Their judgments may be reversed
in an appellate Court for this cause; but they
are not mere nullities.?

Mr. Justice WasHiNGTON delivered the opinion
of the Court, and, after stating the case, pro-
ceeded as follows :

a Toller’s Ezec. 72, _

b Robertson, Wills, 50. Seealso 11 Fin, Abr. 58,59. 1 Fera.
$01. 1 Ld. Raym. 251. 3 Mass. Rep. 518. 16 Mass. Rep. 441.
Kerr v. Moon, 9 Wheat. Rep. 565. 570.

¢ Lewis v. Madison, 1 Munf. 303.

d Kempe « Kennedy,-5 Cranclh’s Rep. 1"~
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The question which the plea of Thompson’s 1825.
heirs, and the answer of Winship’s heirs, pre- MGy
sents, is, whether the general decree of dismis-
gion of the bill in equity, filed by the present
plaintiffs in the Federal District Couit of Qhio, et of the

United States
against the ancestor of thcse defendants, under Y Courte of

X , {limited juris-
whom they respectively claim title, is a bar of limited ~jutier

the remedy which is sought to be enforced by thejudgpent = of

hose Courts

present suit? The reason assigned by the 1eph— may be revers
for want o

cation, why that decree cannot opcrate as a bar, ,unsd.cuon
eanng on

is, that the proceedings in that’suit do not show the face of the

proceedings ;

that the partxes to it, plaintiffs and defendants, bu, until o
were citizens of different States, and that, con- s
sequently, the suit was coram non judice, and the},;” adjudi-
decree void.
But this reason proceeds upon an incorrect
view of the character and jurisdiction of tlie in-
ferior Courts of the United States: They are-
all of limited jurisdiction ; but they are not, on
that accoun{, inferior Courts,-in ‘the technical
sense of those words, whose judgments, taken
alone, are to be disregarded. If the jurisdiction
be not alleged in the proceedings, their judg-
"‘ments and decrees arc erroneous, and may, upon
a writ of error, or appeal, be reversed for that
cause. But they are not absolute nullities. This
opinion was strongly intimated, if not decided.
by this Court, in the case of Kempe's lessee v.
Kennedy, (5 Cranch’s Rep. 185.) and was, after-
wards, confirmed by the decision made in the
case of Skillern’s cxecutors v. May's executors,
(6 Crancl’s Rep. 267.) 'That suit came before
this Conrt upon a writ of error. where theé decree

v.
Sullivant,



200
1825.

™
M‘Cormick
V.
Sullivant.

LASES IN THE SUPREME COUR1

of the Court below was reversed, and the cause
remanded for further proceedings to be had
therein. After this, it was discovered by that
Court, that the jurisdiction was not stated in the
proceedings, and the question was made, whe-
ther that Court could dismiss the suit for that
reason? This point, on which the Judges were
divided, was certified to the Supreme Gourt, where
it was decided, that the merits of the cause hav-
ing been_ finally decided in this Court, and its
mandate only requiring the cxecution of its de-
cree, the Court below was bound to carry that
decree into execution, notwithstanding the juris-
diction of that Court was not alleged in the
pleadings. Now, it is very clear, that, if the de-
cree had been considered as a nullity, on the
ground that jurisdiction was not stafed in the
proceedings, this Court could not have required
it to be executed by the inferior Court..

We are, therefore, of opinion, that the decree
of dismission relied upon in this case, whilst it
remains unreversed, is a valid bar of the present
suit as to the above defendants.

The next question is presented by the answer
of Finley. At the death of William Crawford,
in the year 1782, he was entitled to a certain
quantity of land to be laid off between the rivers
Scioto and Little Miami, under a promise contain-
ed in an act of the legislature of Virginia. His
interest in this land was purely an equitable one.
After his death, a warrant to sutvey the same
was granted to John Crawford, his only son and
Leir at law. who assigned to one Dyal e-certain
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tract which had been surveyed under the warrant,
and the defendant claims a part of the tract so
surveyed, under Beauchamp, who purchased from
Dyal. He alleges, in his answer, that he made
the purchase bona fide, paid the purchase money.
and obtained a grant for the land, before he had
notice of the will of William Crawford. or of the
claim of his daughters under it.

Crawford’s will, under which the female coni-
plainants claim title, was proved in some Court
in the county of Westmoreland, in the State of
Pennsylvania, and was there admitted to record ;
but it does not appear, nor is it even alleged, to
have been at any time proved in the State of
Virginia,.or in the State of Ohie, where the lands
in controversy lie.

At e time of the death of William Craw-
ford .ands lying in Virginia were transmissible
by last will and testament, in writing, the same
being signed by the testator, or by some personin
his presence, and by his direction, and if not
wholly written by himself, being attested by two
or morecredible witnesses, in his presence. But
to give vahdlty and effect to such will, it was ne-
cessary that it should be duly proved, and admit-
ted to record, in the Court of the county where
the testator had "his residence at the time of his
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decease, or, if he had no place of residence in-

- that State, then in the Court of the county wherc

the land devised lay, or it might be proved in the

General Court, where the land was of a certain

value. Subsequent to the death of William Craw-

ford. an aet " wosenblt e assedts whee T
Vol 2
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1825. mitted authenticated copies of wills, proved in
YVSJ any other State of the Union, or abroad, to be of-
M¢Cormick . .

v. fered for probate in the General Court, or in the

Sullivast- - ireyit, County, or Corporation Court, where the

whole of the estate lies.

By the law of the State of ‘Obio, lands lying
in that State may be devised by last will and tes-
tament, or writing; but, before such will can be
considered as valid in law, it must be presented
to the Court of Common Pleas of the county
where the land lies for probate, and be proved by
at least two of the subscribing witnesses. If the
will be proved, and recorded, in another State,
according to the laws of that State, an authenti-
cated copy of the will may be offered for probate
in the Court of the county where the land lies,
without proof by the witnesses ; but it is liable to
be contested by the heir at law, as the original
might have been. -

Probate of . .. .

Wil ot Jands . It is an acknowledged principle “of law, that
Sta . . .. .

m o e the title and disposition of real property is ex-

the title toveal 1., iiyely stbject to the laws o1 he country where

property inan-

other. The &z jt s situated, which can alone prescribe the mode
el et sila,

roverns as o hy wliich a title to it can pass from one person

the disposition

of 1esl pro-10 another. For the establishment of this doc-

perty.
trine, it will be sufficient to cite thé cases of the
United States v. Crosby, (1 Cranch’s Rep. 115.)
and Kerrv. Moon, (9 Wheat. Rep. 565.) 1t fol-
lows, therefore, that no estate could pass to the
Jaughters of William Crawford, under his will,
until the same should be duly proved according
to the laws ot Virginia, where the land to which
he was entitled Iav. at-the time of his death, or
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of the territory of Ohio, after the cession by
Virginia to the United States, under the ordi-
nance of Congress of the 13th of July, 1787, or
according to the law of that State, which has
already been recited. The probate of the will
in the State of - Penneylvama, gave it no validity
whatever in respect to these lands, as to which
this Court is bound to consider Crawford as hav-
ing died infestate, and, consequently, that they
descended to John Crawford, his only son and
heir at law, according to the law of Virginia, as
it stood in the year 1782. The Court below,
then, could do no less than dismiss the bill as
against this defendant, upon the ground, that the
complainants had shown no title whatcver, legal
ar €quitable, to the land in controversy. .
This Court might be induced to yield to the
application of the counsel for the appellants, that.
in case of an affirmance, it should be withomt
prejudice, if we could percelve, from the record:
that the complamants could, in another suit, pre-
sent their case under -a more favourable aspeect.
But this the answer of Finley will not permit ux
to anticipate ; for, even if an authenticated copy
of Crawford’s. will should hereafter be offered
for probate, and admitted to-record in the State
of Ohio, still, the title to be- derived under it
could not be permitted to overreach thelegal title
of this defendant, founded, as it is, upon an equi-
table title, acquired bora fide, and for a valuable
consideration paid, which purchase, payment,
and acquisition of legal title, were made before
he had either legal or construetive notice of the
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1825. will, or of the claim of the daughters, for we are

m all of opinion, that the probate of the will in
v. Pennsylvania cannut be considered as construe-

Denn- tive notice to any person, of the devise of the
lands in controversy. The decree of the Court
below must, therefore. be affirmed generally,
with eoasts.

DEvisSE.

WricHT. Plaintiff in Error, v. DEAN, e dene.
Pace, Defendant in Error.

J. P., by his last will, after certain pecuniary legacies, devised as fol-
Jows : * Item, I give and bequeath unto my loving wife M., all the
rest of my lands and lenements whatsoever, whereof 1 shall die
seised in possession, reversion, or remainder, provided she has no
lawfulissue. Item,I give and bequeath unto M., my beloved wife,
whom I likewise, constitute, make, and ordain, my sole executrix
of this my last will and testament, all and singular my lands, mes-
suages, and fenements, by her freely to be possessed and enjoyed,”
%&ec. “and I make my loving friend, H. J., executor of this my will,
to take care, and see the same performed, zccording to my true in-
tent and meaning,” &c. The testator died seised without issue,
and, after the death of the testator, his wife M. married one G. W.,
by whom she had lawful issue. Held, that she took an estate for
life only under the will of her husband, J. P-

Where there are no words of limitation to a devise, the general rule
of law is, that the devisee takes an estate for life only, unless, from
the language there used, or from other parts of the will, there is a
plain intention to give alargerestate.

“T'o make a pecuniary legacy a charge upon lands devised, there must
be express words, or a pluin implication from the words of the

-wit)



